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Passed by Shri Uma Shanker Commissioner (Appeals-li)
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Arising out of Order-in-Original No_STC/Ref/118/HCV/Trans/Div-1il/15-16 Dated 27.1.2016
Issued by Assistant Commissioner, Div-lll, Service Tax, Ahmedabad

) et Pl M Y4 9l Name & Address of The Appellants

M/s. Transindia Cinemas Ahmedabad
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following way :-

AT Yoch, STUTE PP Ud JaATHR AU ATAGRYT Bl ffTet—

Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-

i I 1994 T URT 86 @ 3faFia il BT Y & U BI ST Heheil—
Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appeliate Tribunal (CESTAT) at
0-20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 0186.
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(if) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the
Appellate Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule -

9(1) of the Service Tax Rules 1994 and Shall be accompanied by a copy of the order
appealed against (one of which shall be certified copy) and should be accompanied by a

fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty levied of

Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded &

penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/-

where the amount of service tax & interest demanded & penalty levied is more than fift/y ——
Lakhs rupees, in the form of crossed bank draft in favour of the Assistant Registrar of t/geﬁf‘ii’
bench of nominated Public Sector Bank of the place where the bench of Tribunal is situg}ﬁ TN
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of
which shall be a certified copy) and copy of the order passed by the Addl. / Joint or Dy.
/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (OlO) to apply to

the Appellate Tribunal.
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2. One copy of application or O.1.O. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-l in terms of the Court Fee Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the

amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:
0] amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.

o Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or

penalty, where penalty alone is in dispute.
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ORDER IN APPEAL

M/s. Transindia Cinemas, Screen Building! Drive-In Road, Thaltej
Ahmedabad (hereinafter referred to as ‘appellants’) have filed the present
appeals against the Order-in-Original number STC/Ref/118/HCV/Trans/Div-
II1/15-16 dated 27.01.2016 (hereinafter referred to as ‘impugned orders’)
passed by the Asst. Commissioner, Service Tax Div-III, APM Mall, Satellite,
Ahmedabad (hereinafter referred to as ‘adjudicating authority’);

2. The facts of the case, in brief, are that the appellants have filled
refund claim on 12.06.2014 on the ground that they had let out their
immovable property and that the aggregate value for renting for F.Y. 2013-
14 was Rs. 28,67,542/- and that they have not charged any service tax
separately on this amount and deposited the service tax if Rs. 3,16,973/-

Q and interest of Rs. 5,465/-. Reason stated for refund is that Notification No.

\ 29/2012-ST dated 20.06.2012 exempts renting service from so much of
service tax to the extent of municipal local tax deposited on said property.
Appellant had paid municipal tax of Rs. 21,51,740/- but had not claimed
exemption. Appellant re-worked out service tax liability to Rs. 78,741/~ after
deducting municipal tax. It is stated in claim that appellant are eligible for
refund of Rs. 2,43,697/- (316973-78741+5464) .

3. Adjudicating Authority vide impugned OIO refunded claim was
rejected on ground of unjust enrichment. It is pointed out in OIO that-

O I. Appellant has no where produced any such invoice issued under rule
4A of Service Tax Rule 1994, before adjudicating authority to justify
their proposition to they have not charged any service tax from their
lessees. Section 11B(1) requires documentary evidence to establish
payment of duty.

II. It is made clear in agreement that municipal taxes and maintenance of
property has to be born by the lesser. Rent received is stated to be
composite one. Except these specific taxes I.e corporation tax and
maintenance, all other taxes and liabilities were included in composite
rental. Therefore amount received is cum service tax.

III. In ST-3 for 2013-14 net value of taxable service shown is Rs. Qf
25,52,101/- and applicable service tax with interest is shown as Rs. ”
3,22,438/- and Rs. 28,67,542/- is shown as net amount received froT""‘%.ﬂj R
lessee. The difference of the value of taxable service discloﬁgg@j"“ oo Q'Y'ﬁf_\{\

I
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(25,52,101/-) in ST-3 and amount actually received as compensation
(28,67,542/-) is Rs. 3,15,441/- .

IV. Appellant is showing receipt as ex-service tax in Profit and Loss A/c .
at the time of filling ST-3 return appellant are assuming said receipt as
cum- service tax. There is contradiction in stand taken by appellant.

V. It would have been a case in favor of the appellant when the income
reported and in actually received from the lessees had been reflected
in the taxable income in ST-3 and service tax would have been paid on
this amount. This is not the case to be and therefore, the burden of
service tax has been passed on by the said claimant to the lessees and

the claim is hit by limitation of unjust enrichment.

4, Beihg aggrieved with the impugned order, the appellants preferred an
appeal on 28.03.2016 before the Commissioner (Appeals-II) wherein it is
contended that-

I. Rental agreement describes the rental to be charged and no where it is
mentioned that service tax shall be charged separately. Therefore it
could be perceived that no service tax has been charged.

II. Nowhere in rental agreement it is stated that amount is to charged
inclusive of service tax.
III. Form no 26AS does talley with the rental income as per profit and loss

A/c which is gross rental income.

5. Personal hearing in the case was granted on 08.11.2016 and Shri
Kiran Parikh, CA and Advocate G.M. Shah appeared before meand reiterated
the grounds of appeal. They further stated that format of ST-3 is such that
ST has to be shown separately and submitted CA certificate and Balance
sheet.

DISUSSION AND FINDINGS

6. I have carefully gone through the facts of the case on records, grounds
of appeal in the Appeal Memorandum and oral submissions made by the
appellants at the time of personal hearing. Notification No. 29/2012-ST
dated 20.06.2012 exempts renting service from so much of service tax to

the extent of municipal local tax deposited on said property and appellantﬂsﬁ

eligible for this exemption. Regarding eligibity of exemption, there is ﬁno
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dispute. Sort question to be decided is as to whether amount paid to
appellant is cum-service tax or ex-service tax.

7. Now I take up the documents for scrutiny. Appellant is repeatedly
arguing that they have not charged service tax but that is not the question
to be decided as to whether or not service tax has been charged by the
appellant. Question to be decided is whether or not “composite rent”

received is cum-service tax.

8. In normal course of transaction in\}oice is issued wherefrom it can seen
that amount collected is cum-service tax or ex-service tax. Appellant has not
produced before adjudicating authority and before me, the invoice issued
under rule 4A of service tax rule but has produced the agreement copy,
Balance sheet, P&L A/c, ledger. In absence of invoice other documents
submitted are resorted to arrive at conclusion as to whether amount
collected is cum-service tax or ex-service tax. P & L A/c and ledger
submitted shows that amount collected is ex-service tax. In Balance sheet/P
& L also refund amount is shown on assets side. On the basis of appellant .
records I come to conclusion that amount collected is ex- service tax and
service tax is paid from his own pocket. If accounting is accepted then

refund can be grated.

9. In the ST-3 return amount received is given treatment of cum-service
tax receipt. I find that in own records receipt amount is treated as ex-
service tax where as for ST-3 purpose it treated as cum-service tax. If ST-3
amount is accepted then refund can not be granted because it would lead to

unjust enrichment.

10. Now I proceed to scrutinize agreement. I have perused agreement
and find that “composite rent” is to be given to lessor i.e appellant. Said
“composite rent” includes or exclude service tax is nowhere given in
agreement. Definition of “composite rent” is not given in agreement. Only
exclusion stated in agreement is municipality tax and maintenance expense
but that does not prove that rent received is inclusive of service tax,
therefore it is wrongly concluded by the adjudicating authority that

“composite rent” received is cum-service tax amount.

11. There is no requirement in section 11B 6f CEA, 1994 and appllcatlon // R

form-R under said section that amount receipt disclosed in ST-3 only shoglkd
be should be considered for refund. In support of my view ratio of judgment *
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2861/15/SMB dated 06.05.2015] is applicable. Refund should be granted on
the basis of own a/c and not on the basis of amount shown in returns. In
support of my view , judgment in case of Serco Global Services Pvt. Ltd
[2015(39) STR 892 (Tri. Del.)] is applicable. In case of Broadcom India
Research Pvt. Ltd [2016(42) STR 79 (Tri. Bang.)] ground of rejecting the
refund claim was CENVAT credit shown in ST-3 does not tally with amount of

refund claim. The relevant extract of the judgment is reproduced as -

“"The next ground is that Cenvat credit shown in the ST-3 returns does not
tally with the amount claimed in the refund claims. In my opinion, the refund
claim is not based on ST-3 returns and ST-3 feturn is nothing but a report of
transactions that have taken place over a period covered by the returns. On
the ground that the figures in ST-3 returns were not correct or there was a
substantial difference, refund claim cannot be rejected. For the purpose of
consideration of refund claim, the relevant documents on the basis of which
credit was ;aken, nature of service and its nexus and utilization of the service
for rendering output service are relevant and merely because there was some
mistake in the ST-3 returns, substantive right of assessee for refund cannot
be rejected. Therefore, I do not consider it necessary to consider the issue as
to whether figures in ST-3 returns tallied with the amounts claimed in the

refund claims or not.”

12, In view of above discussion I hold that amount received shown in own
account as to be considered for the refund purpose and said receipt is ex-

service tax amount. I allow the appeal.

13. 3rdiersrdl garT ol Fr a7 el & FueRT 3Red ads o B srar ¥

13. The appeals filed by the appellant stand disposed off in above terms.
gmﬁlwﬁ’”
(3T 2FT)
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ATTESTED

Wia
N\

SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.

To,

M/s. Transindia Cinemas,
Screen Building,
Drive-In Road, Thaltej,
Ahmedabad
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Copy to:

1) The Chief Commissioner, Central Excise, Ahmedabad.

2) The Commissioner, Service Tax ,Ahmedabad-.

3) The Additional Commissioner, Service Tax, Ahmedabad

4) The Asst. Commissjoner, Service Tax Div-III, APM mall, Satellite,
Ahmedabad.

5) The Asst. Commissioner(System), C.Ex. Hgq, Ahmedabad.

8) Guard File.

7) P.A. File.
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